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DETROIT, MI -- Having a jury sit through a monthlong trial over a complex commercial action can be a formidible task.
But, according to Paul A. McCarthy, it can be even more difficult when the trial is in western Michigan, which he described as "a conservative community that's typified by very modest verdicts."

Yet, McCarthy and co-counsel Bruce A. Courtade, both of Rhoades McKee PC, said they could find both virtue and advantage in that sentiment - especially when it involved a company's alleged acts of improper side deals, economic threats and manipulation.
"I think there's a part of that background that lends itself favorably to a case like this, where that same conservatism is going to be a check-and-balance against abuse and improper business tactics," McCarthy said.

"At the end of the day, that's what this case presented. The fact that the jury was out for only two hours and 15 minutes ... and they filled out a five-page jury verdict form, there was no uncertainty in that jury room as to what happened here. They were primed to award compensation when the tactics used here were abusive and improper."

And award they did: an $8 million verdict for damages sustained when a repossession firm was sold at a fire-sale price before shareholders were even made aware of the sale.

The matter began as a simple collection case. In March 2007, Michael C. Ward Sr. was trying to chase down the $530,000 that he loaned Scott Idsinga, president of Marne-based Renaissance Recovery Solutions, Inc. (RRS), in June 2006. (Ward and co-plaintiff Robert Tinucci were minority shareholders in RRS.)

It wasn't so simple after that.

"From the start," Courtade said, "this was a case that was like going into your backyard and picking up a rock, and for every rock you pick up, something else crawls out from under it."

In 2005, RRS had been reorganized as Renaissance Recovery Solutions, LLC, and RRS was now the holding company that owned an 83.7 percent interested in the LLC.

Soon after, it was discovered that Kevin Flynn - the Chicago-based businessman who was leading the LLC - had managed to get the board of directors at RRS to approve the sale of RRS' interest in the LLC for $892,000.

Though a notice to RRS shareholders was sent out March 22, 2007, purporting to ask them to consider and vote on the proposed transaction, the board of directors' and shareholder consents had already been executed.

"In order for Flynn to succeed in getting this company for nothing, he had to do it in cover of night," McCarthy said, "essentially, by doing it without disinterested shareholders knowing about it - particularly Mike Ward - because they could have taken action to stop it."
What's more, McCarthy and Courtade said, Flynn orchestrated it as a means of getting the LLC rolled into his own Renovo Services, LLC, for future growth in the latter company. And Idsinga had been threatened by Flynn to push through the offer, claiming that RRS would never receive any value out of its ownership in the LLC

However, the LLC actually had been profitable from the get-go. At trial, McCarthy and Courtade showed the jury a chart that contrasted the actual value of company, which was going up, to the value that Flynn was putting on the company, which was plummeting.

Making matters more interesting, a temporary restraining order was issued, freezing all of Idsinga's personal and business bank accounts so that the $530,000 loan could be recouped. He was served a copy of the TRO while he was at the Gerald Ford International Airport, waiting to board a flight to Las Vegas, where he planned to gamble with money stolen from RRS' bank accounts.

When the case went to trial, McCarthy said the strategy was to present Ward and Tinucci as "two completely innocent investors who without knowledge were subject to underhanded behavior," and to compare their clients with the "band of thieves on the other side."
The jury, he explained, could identify with plaintiffs: Tinucci was a bricklayer by trade, who eventually bought a building and is a landlord for it, while Ward had worked 60-hour weeks to eventually be the successor in his father's company.

Plaintiff's counsel also made the decision to call almost all of the defendants and defense's witnesses to the stand, instead of letting defense counsel do it first.

The reason, McCarthy said, was that "there was no one else who was favorable to us except our two clients, and the defense people were antagonistic."

He said that best described Flynn, who was battling plaintiffs' counsel with questions of his own, in addition to answers that McCarthy and Courtade were able to counter.

"[Flynn] claimed that the offers [to Idsinga to push through the sale of RRS] kept going down because he didn't have the benefit of consolidating Renovo into Renaissance," McCarthy said. "We demonstrated that that wasn't true at all; he did consolidate here in Grand Rapids, and we drilled down and got him to admit that he was saving $775,000 a year every year by doing that."

As well, McCarthy added, the defense contended that Ward and Tinucci had no case, as they "made ill-advised investments, and they shouldn't be enriched through this case because they didn't do any due diligence on the front end. It was a complete red herring and irrelevant, in that they were on the train, so to speak, when the company was reorganizing." 

The court ultimately granted partial summary disposition in plaintiffs' favor, finding that the March 2007 transaction was void under RRS' bylaws. Because the transaction was not legally approved, the Court found that the sale was void ab initio as a matter of law, and that Renovo had converted RRS' interest.

The jury's $8 million verdict included damages for the value of RRS' interest in the LLC, together with other damages, under their claims that Flynn aided and abetted Idsinga in the breach of Idsinga's fiduciary duties in pushing through the March 2007 sale. The figure could reach $10 million with attorney fees, costs and interest.

Richard A. Kay and Molly E. McManus of Warner Norcross & Judd LLP, who represented the defendants, did not respond to Michigan Lawyers Weekly's requests for comment on the case, though Courtade said it was indicated that the defense will appeal the verdict.
McCarthy said the message that the verdict sends reflects how the "community at large is sick and tired with putting up with that kind of conduct.

"It was our hope that the jury would be favorably disposed to this case," he added, "because they're given the opportunity - and we hammered it out in closing - [to answer], ‘Is this the kind of conduct that will exemplify business in Michigan and Grand Rapids? You're the people who determine what goes and what doesn't go. Kevin Flynn wants you to give him a pass, and his hardball tactics can't find a home here.'"

Courtade agreed, saying that attorneys in his and McCarthy's situation should "have faith in the jury to do the right thing, give the jury the facts that they need to see through the smoke screens put up by the defendants who have engaged in bad conduct, and keep it as simple as you can."

The Kent County trial isn't the only legal matter in which Flynn is involved. According to The Chicago Tribune, Flynn and his father, Donald Flynn, are behind "gross misconduct" in violation of Illinois' gaming law that led the Emerald Casino to lose its license. The Tribune said a lawyer is seeking $519 million in damages, the amount the company was worth when it foundered.
